EXONIANS IN REVIEV\N

UNCOVERING A CLASSIC ‘ By David Weber 71, *74 (Hon.); P’92

As I was reading Kenji Yoshino’s extraordinary Covering: The Hid-
den Assault on Our Civil Rights (Random House, 2006), I found
myself thinking again and again of two very different figures from
earlier periods: Henry David Thoreau and John Phillips. Thoreau
valued the sturdy, principled citizen, “a man with a

bone in his back that you can’t pass your hand
through.” Committed to the preservation and pro-
tection of the deepest levels of the individual per-
sonality, Yoshino is such a man. In founding the
Academy, John Phillips hoped to create a school
that fostered both knowledge and goodness in its
students, so that they might be of “service to
mankind.”Yoshino, who graduated from Exeter in
1987 and 1s now a professor at Yale Law School,
has performed such service in his teaching; by
writing Covering he has enlarged that service
considerably.

The book has a specific legal agenda, but is
driven by a larger aspiration: it integrates legal
history and argument with Yoshino’s personal
story and his vision of a less repressive nation-
al community. “Covering,” a term proposed
by the sociologist Erving Goffman, refers
here mostly to gestures of language and person-
al style aimed at minimizing the impact (espe-
cially in the workplace or in the public sphere)
of potentially troublesome aspects of identity
like race, gender and sexual orientation. Some-
times these gestures may serve the interests of
both employer and employee, and sometimes
they are willingly embraced by the employee for
the sake of a more complete assimilation. But
sometimes the demand to cover is insidious,
even sinister.

Yoshino does not assume that the “covering
demand” is always wrong. He cites a case in
which a Muslim woman sued the State of Flori-
da for its insistence that all persons posing for driver’s license
photos have uncovered faces. While acknowledging the
woman'’s sincerity, the judge found the state to be reasonable “in
having individuals be fully visible on their primary form of state
identification,” a decision Yoshino supports because of its com-
pelling rationale.

But when covering gestures stem from arbitrary rationales or
from prejudice, they may amount to violations of the employee’s
civil rights. Yoshino cites one famous and emblematic case in
which a lawyer employed by the State of Georgia was fired when
her supervisor learned that she had been married to another
woman in a private religious ceremony (conducted by a Recon-
structionist rabbi). In other cases African-American employees
have been required to “act white”; gay employees have been
pressed not to “flaunt”; female employees have been treated dis-

By incorporating memoir into an

argument about civil rights law,
Kenji Yoshino *87, a professor at
Yale Law School, shows how the
demand to “cover”—to mask aspects
of one’s identity—is not trivial and
that its irrational enforcement

deserves legal repudiation.

missively for being “too feminine”—or “too masculine,” when
they have adopted historically masculine norms of competitive
aggression. When such employees have sought legal redress for
wrongful dismissal, Yoshino observes, the courts have generally
been quick to support the employer. Because the cost for the
employee or citizen may be a forfeit of dignity
through the forced denial of an
important aspect of self, Yoshino is
determined to level that ground.
“Covering” may represent a cer-
tain kind of progress, if it is compared
with its more absolute predecessors:
“conversion,” the attempt to eliminate
a stigmatized trait like homosexuality,
or “passing,”’ the adoption of an appear-
ance and manners that make the trait
unrecognizable. But both Yoshino’s con-
vincing analysis and his eloquent, mov-
ing stories show that the demand to
cover is not trivial and that its irrational
enforcement deserves legal repudiation.
Thus one strand of the book traces the
evolution of Yoshino’s thinking about dif-
ferent grounds for asking courts to enlarge
their protection of employees’ right to be
themselves. Looking at a country whose iden-
tity groups seem to be multiplying, with some
threat to our sense of national unity, and think-
ing about the issues as he has experienced
them as an Asian-American and a gay man,
Yoshino arrives at a far-reaching conclusion:
that claims based on a group’s aspiration for
equality will be less promising than claims
based on an expanded definition of liberty, a
definition that would cover everyone. One
stunning example of this distinction is the
Supreme Court’s 2004 decision in Tennessee v.
Lane, a case in which a courthouse was not wheelchair accessible
and a plaintift had been forced to crawl up the steps to the build-
ing in order to respond to the charges against him.The Supreme
Court’s decision was “that all persons—disabled or otherwise—
have a ‘right of access to the courts, which had been denied in
this case.” Yoshino predicts that the Supreme Court will now
generally be “much more sympathetic to ‘liberty’ claims about
freedoms we all hold than to ‘equality’ claims asserted by a subset
of the population.”

In trying to give a clear account of the book’s legal dimen-
sion, which is substantial, I have reluctantly de-emphasized its
still more radical aims. These aims are philosophical, literary and
cultural, and, like the legal arguments, they are served by story-
telling of a high order. In an act of remarkable generosity, and
with unfailing tact and grace, Yoshino describes his long denial

SUMMER 2006 | The Exeter Bulletin | 17



‘COVERING’: AN EXCERPT

I had always been able to leap for him. From the days when he would
open his arms to me in the swimming pool to the days when he told
me I could go to Exeter, or Harvard, or Oxford, I had trusted him, and
leapt. If he could come to America at eighteen and become a professor,
then I could do anything in my own country, the language that was my
own. But where was I now? I could not sit still to read a paragraph, I
could barely force myself to eat. I sat before him stripped of my cara-
pace of accomplishment, the turtle unturtled.

“I'm sorry, Papa,” I finally said. “I can’t do anything. I've failed. I
have nothing.” Then I paused. Could I say it? I could not. Something
dull spoke instead: “I am nothing.”

I felt him before I heard him. It was not his usual brisk embrace, but
as if, in the warm parentheses of his arms, he had made me part of him.

He said: “You are my son.”

And I began to sob. Perhaps this is the worst any closet does to us—
it prevents us from hearing the words “I love you.” These were the
words my parents said to me, and I trusted the love, but not the “you.”
The real me was hidden, so the “you” they loved was some other, bet-
ter son. But when my father claimed me—This thing of darkness I
acknowledge mine—I began to suspect that no matter what I was, he
would be next to me, the silent economist stroking my hair. My sobs
dislodged something inside me, and I began to understand that love is
a narrative permission, that stories can be told within its bounds. But
that night, the only sound I made was animal. And still he held me. . ..

“I know I have worried you,” I said, eyes down. “I'm sorry, and 1
want to explain. It has to do with Brian.” The words came more halt-
ingly after that name.““When I was with him, I felt some things for the
first time. I realized the person that I will love—the person to whom I
am tied—will not be a woman.”

The silence arced and fell, and arced and fell, like a soundless tele-
phone.

My father said slowly, quietly, “Are you saying that you are a gay?”

His grammar had at last been stressed beyond its usual perfection.
But I was not about to quibble with the construction of words I did
not have the courage to utter.

“Yes,” I said.

I looked up. My mother’s face as she looked at my father is one 1
will never be able to truly describe or forget. I can only say her eyes
looked for translation, solace, meaning that he could not, for once in his
life, provide. I thought: I, so confident of words, have now met the lim-
its of language. I will find no words that will catch that gaze in their
net.

“But if this is so,” my mother said in Japanese, “we will never be able
to go back to Japan.” I realized then what I had feared about coming
out to my parents. That someone—myself, my mother, my father—
would die. Would curl up, turn face to the wall, and expire. When my
mother spoke those words, I knew she was telling me of a death—a
metaphorical death, a social death, but a death. That was the albatross I
killed—her cross-shaped innocence, her idea of home.

She saw me flinch. She switched to English. “What you are doing,”
she said, “is very courageous.” It was if one language could not contain
her two voices.

of being gay, his emergence from self-rejection
through the insight and support of friends, his first
gay intimate relationship, his evolving conversa-
tions with his parents. These personal narratives
embody the book’s deepest values, values that
transcend (though they may require) specific judi-
cial outcomes.

How can a book that considers a “liberty para-
digm” versus an “equality paradigm” for the next
generation of civil rights cases make room for the
story of the author’s depression during his time at
Oxford as a Rhodes Scholar, for a scene in which
he awakens in the night beside his boyfriend, for his
parents’ initial horror at the idea that such a book
was coming into existence? Such moments not
only make the book more irresistibly readable for
readers without law degrees, they also convey much
of Yoshino’s thinking about moments when a deci-
sion about covering is necessary but when law is
less significant than more private elements of life.
This incorporation of memoir into an argument
about civil rights law—memoir that has public rel-
evance without losing its own uniqueness—is one
of the book’s most remarkable achievements.

A gifted and moving writer, Yoshino tells these
personal stories in a way that demonstrates the uni-
versality of his theme. Even readers whose experi-
ences have been shaped by lifelong “majority” status
along every conceivable dimension will see how
much “covering” they have been asked to do, how
much they have done—and how often they contin-
ue to cover attitudes, even values, that may be liabil-
ities in a particular professional or social context.
The price of the covering demand may typically be
lower in such a case than in one where the culture’s
weight presses down on a stigmatized minority, but
Yoshino shows how high these stakes may still be.

Please understand, then, that even if you are not
black, red, yellow, brown, female, Muslim, Jewish or
gay, this book is about you and about your commu-
nity. It will be a great thing for the United States if
tens or hundreds of thousands of people read it, for
as Yoshino observes, the “real solution lies in all of us
as citizens, rather than the tiny subset of us who are
lawyers. People who are not lawyers should have
reason-forcing conversations outside the law . . . in
workplaces and restaurants, schools and play-
grounds, chat rooms and living rooms, public
squares and bars. They should occur informally and
intimately, where tolerance is made and unmade.”
This book holds the promise of deepened self-
understanding and freedom for the individual read-
er and, with any luck, a more reflective and
accepting community. @

From Covering by Kenji Yoshino. Copyright 2006 by Kenji Yoshino. Reprinted by

arrangement with the Random House Publishing Group.
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1947—Donald Hall. White
Apples and the Taste of Stone:
Selected Poems 1946-2006.
(Houghton Mifflin, 2006)

1949—Thomas Hoving. Master
Pieces: The Curator’s Game.
(W.W. Norton & Co., 2006)

1958—Carlson R. Chambliss, edi-
tor. The Comprehensive Catalog of
U.S. Paper Money. (BNR Press,
seventh edition, 2006).

1960—Starling Lawrence. The
Lightning Keeper: A Novel.
(HarperCollins, 2006)

1962—Dean Clark, editor/con-
tributor. The Case of the
Infernal Nonsense: Stories, Essays,
Anathema & Antidote About
Sherlock Holmes. (The
Afghanistan Perceivers, 2006)

1962—Dean Clark, ed.
SEG@75: Imaging the Past,
Present and Future: Society of
Exploration Geophysicists,
1930-2005. (SEG, 2005)

1967—NMark Ethridge.
Grievances: A Novel. (New
South Books, 2006)

1967—William VanderWolk.
Victor Hugo in Exile: From
Historical Representations to
Utopian Vistas. (Bucknell
University Press, 2000).

1968—IJoseph Carvin. A Piece of
the Pie: The Story of Customer
Service at Publix. (Publix Super
Markets, 2005)

1968—Edward M. Hallowell. Crazy
Busy: Owerstretched, Overbooked,
and About to Snap! Strategies for
Coping in a World Gone ADD.

(Ballantine Books, 2006).

1979—Nate Bennett.

Riding Shotgun: The Role of the
COO. (Stanford University
Press, 2006)

1982—Julia Phillips. James
Tiptree, Jr.: The Double Life of
Alice Sheldon. (St. Martin’s
Press, 2006)

1984—Nicholas Benson. Winter
Journey [Viaggio d’inverno].
Translated from the Italian of
Attilio Bertolucci. (Parlor
Press, 2005)

1984—Charles C. Chester.
Conservation Across Borders:
Biodiversity in an Independent
World. (Island Press, 2006)

BRIEFLY NOTED
1957—Dennis W. Moore.

“Reflections of an Equatorial
Oceanographer” IN Physical
Oceanography: Developments
Since 1950. M. Jochum and R.
Murtuguddle, editors.
(Springer, 2006)

1968 —James L. (“Kip”) Hale
“Adam Names the Animals,”
“Mal Mot,” and “The Lane
Not Taken” [poems] IN Not
Just Air. (Issue 4, spring 2006)

1969—Daniel J. Hoffheimer and
Inayat K. Malik. “The Danish
Cartoons: Refrain or Publish?”
IN At Issue. (April 2006)

1979—Nate Bennett and S.A.
Miles. “Second in Command:
The Misunderstood Role of
the Chief Operating Officer”
IN Harvard Business Review. (v.
84, no. 5, May 2006)

1984—Meredith Fuchs. “Judging
Secrets: The Role Courts
Should Play in Preventing
Unnecessary Secrecy” IN

Administrative Law Review. (v.
58, no. 1, winter 2006)

1988—1Jason Antrosio.
“Disappearing Acts: Race and
the Neo-Liberal State” IN
Social Analysis. (v. 49, no. 2,
summer 2005)

1988—Christine (Low) Tate and
others. “Lessons Learned From
Integrating User-Centered
Design Into a Large-Scale
Defense Procurement” IN
Proceedings of the Human Factors
and Ergonomics Society. (49th
Annual Meeting, 2005)

1994—Emily Perez. “The
Flood” [a poem]| IN DIA-
GRAM. (v. 6, no. 2, May 2006)

1994—Emily Perez. “Units of
Measure” and ““Primula Veris,
Campanula Rotundifolia,
Hepatocellular Carcinoma: A
Journal of Perennials.” [poems]
IN New Hampshire Review (v.
2, winter 2006)

1996—Carolyn Murnick, staft
writer, A Day in the Life of the
American Woman. (Bulfinch
Press, 2005)

1996—Lydia C. Peelle. “Mule
Killers” [a story] IN The O.
Henry Prize Stories, 2006, Laura
Furman, editor. (Anchor, 2006)

1999—Diana Park. “We're Not
Farmers” [poem] IN Tin
House. (Issue 28, summer 2006)

FACULTY/FORMER
FACULTY

Aldo Baggia. “Organs in the
French Alps: A Juxtaposition of
Great Sound and Great
Scenery” IN The Diapason.

(no. 1159, June 2006)

Frederick Buechner. Secrets in
the Dark: A Life in Sermons.
(HarperCollins, 2006)

Zuming Feng, with Titu
Andreescu, Po-Shen Loh,
editors. USA and International
Mathematical Olympiads, 2004.
(Mathematical Association of
America, 2004)

Zuming Feng, with Titu
Andreescu, Po-Shen Loh, edi-
tors. USA and International
Mathematical Olympiads, 2005.
(Mathematical Association of
America, 2005)

Zuming Feng, with Titu
Andreescu. 103 Trigonometry
Problems from the Training of
the USA IMO Team.
(Birkhiuser, 2005)

L. Todd Hearon. [Commentaries
on poems in the classroom
guide for teachers, for] An
Invitation to Poetry. Edited by
Robert Pinsky and Maggie Dietz.
(W.W. Norton & Co., 2006)

Ellen M. Wolff. An Anarchy in the
Mind and in the Heart: Narrating
Anglo-Ireland. (Bucknell
University Press, 20006)

FORMER BENNETT
FELLOWS

A. Manette Ansay. Blue Water: A
Novel. (William
Morrow/HarperCollins, 2006)

Maggie Dietz. Perennial Fall
[poems]. (University of
Chicago Press, 2006)
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